
 
 
  

February 1, 2018 

 

Via ECF and Email 

Honorable Richard J. Sullivan 

United States District Court  

Southern District of New York 

Thurgood Marshall United States Courthouse 

40 Foley Square, Room 2104  

New York, NY 10007 

sullivannysdchambers@nysd.uscourts.gov 

 

Re: Hughes v. Benjamin, Civil Action No. 17-cv-6493 (RJS) 

 

Dear Judge Sullivan:  

 

I represent the Plaintiff in the above-referenced action. In accordance with Section 2.A. 

of Your Honor’s Individual Rules and Practices, Plaintiff submits this response to Defendant’s 

request for leave to file a motion to dismiss under Rule 12(b) of the Federal Rules of Civil 

Procedure (“F.R.C.P.”). 

 

I. Motion to Dismiss 

In providing a basis for jurisdiction, a Plaintiff must make “a short and plain 

statement of the grounds for the court’s jurisdiction.” F.R.C.P 8(a)(1). It is not necessary that a 

statutory basis of jurisdiction be cited as long as sufficient facts are pleaded to establish 

jurisdiction. See Andrus v. Charlestone Stone Products Company, 436 U.S. 604, 608 n.6 (1978); 

See also, Harary v. Blumenthal, 555 F.2d 1113, 1115 n. 1 (2d Cir.1977). 

 “A complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed  

factual allegations.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). A plaintiff need only 

provide “a short and plain statement of the claim” showing their entitlement to relief. “Factual 

allegations must be enough to raise a right to relief above the speculative level.” Ibid. 

On a motion to dismiss, a court may consider the complaint, any materials attached to  

the complaint, and documents on which the complaint heavily relies. See ATSI Commc'ns, Inc. 

v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d Cir. 2007) (noting that, when considering a motion to 

dismiss, a court may consider “any written instrument attached to the complaint, statements or 

documents incorporated into the complaint by reference, ... and documents possessed by or 

known to the plaintiff and upon which it relied in bringing the suit”). A court may also consider 

matters of public record. See Pani v. Empire Blue Cross Blue Shield, 152 F.3d 67, 75 (2d Cir. 

1998). 

 

A. Subject Matter Jurisdiction  

U.S. courts lack subject matter jurisdiction over infringement occurring abroad. Hutson v. 

Notorious B.I.G., LLC, No. 14 Civ. 2307, 2015 WL 9450623, at *2 (S.D.N.Y. Dec. 22, 2015). 
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However, there is an exception to this rule. Where an individual commits an act of infringement 

in the United States that permits further reproduction outside the United States a court may assert 

jurisdiction over those foreign acts and a plaintiff may recover damages for the infringing acts 

that took place extraterritorially. Update Art, Inc. v. Modiin Publ'g, Ltd., 843 F.2d 67, 73 (2d 

Cir.1988). 

The Plaintiff adequately alleges, through statements, documents, and in reliance on 

matters of public record that the Defendant downloaded and/or otherwise reproduced the 

Plaintiff’s Copyrighted Work from YouTube and subsequently uploaded and/or otherwise 

displayed and performed the Infringing Work via YouTube and Twitter, both located in the U.S.  

(Dkt. 1 (“Compl.”) at ¶¶ 20, 22, 28, 29). See Levitin v. Sony Music Entm't, 101 F. Supp. 3d 376, 

384 (S.D.N.Y. 2015); See also, Shropshire v. Canning, 809 F. Supp. 2d 1139, 1146–47 (N.D. 

Cal. 2011) (holding that the Copyright Act applied where the defendant uploaded the video to 

YouTube's California servers, making the video accessible to viewers in the United States); 

Crunchyroll, Inc. v. Pledge, No: C 11–2334 SBA, 2014 WL 1347492, at *17 (N.D. Cal. Mar. 31, 

2014) (holding that the infringing conduct was not “wholly extraterritorial” where 3,000 videos 

were uploaded in the United Kingdom and transmitted to viewers in the United States through 

YouTube's California servers). Plaintiff’s factual allegations provide a showing of her grounds 

for relief under 28 U.S.C. §§1331,1338(a) beyond a speculative level. 

 

B. Personal Jurisdiction  

Specific jurisdiction under N.Y. CPLR § 302 arises when the defendant's activities are 

the subject of the action before the court. A New York Court has specific jurisdiction when, for 

example, a defendant transacted business within New York or contracted anywhere to supply 

goods or services in New York, committed a tortious act within New York, or, in more limited 

circumstances, committed a tortious act without New York causing injury to a person or property 

within New York. See N.Y. C.P.L.R. 302(a)(1)-(3) (McKinney 2005).  

Proof of a single transaction in New York is sufficient to invoke personal jurisdiction 

over a non-resident defendant under CPLR § 302(a)(1), provided “the defendant's activities [in 

New York] were purposeful and there is a substantial relationship between the transaction and 

the claim asserted.” Kreutter v. McFadden Oil Corp., 71 N.Y.2d 460, 467 (1988).  Plaintiff has 

provided facts sufficient to meet its burden of establishing personal jurisdiction. Specifically, 

Plaintiff states that Plaintiff resides in New York and Defendant committed the acts of 

complained of in New York. (Compl. ¶¶ 6, 9).  

Additionally, the Supreme Court has noted that the requirement of personal jurisdiction is 

a waivable right, for which “express or implied consent” may be given by a “variety of legal 

arrangements.” Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 

703 (1982). Here, the Defendant consented to the jurisdiction of the Federal District Court in 

which YouTube is located. (Compl. Exhibit A); See Crunchyroll, No: C 11–2334 SBA, 2014 WL 

1347492, at *9 (N.D. Cal. Mar. 31, 2014). It is a matter of public record that YouTube has 

offices in a limited number of jurisdictions, one of which is New York.  

 

C. Failure to State a Claim 

1. Fair Use 

In conducting a fair use analysis, a stated intention is not dispositive. Cariou v. 

Prince,714 F.3d 694, 707 (2d Cir. 2013). What is critical is how the Infringing Work “appears to 

the reasonable observer, not simply what an artist might say” about the work. Cariou, 714 F.3d at 
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707; See also, Leibovitz v. Paramount Pictures Corp., 137 F.3d 109, 113–14 (2d Cir.1998); 

Campbell v. Acuff–Rose Music, Inc., 510 U.S. 569, 582 (1994). Defendant’s motivation and 

intent are not elements required in a fair use analysis. Further, the affirmative defense of fair use 

is a “fact-sensitive inquiry” which should not be adjudicated on the pleadings, thus a motion to 

dismiss is improper in this instance. Graham v. Prince, 265 F.Supp.3d 366, 371 (S.D.N.Y. 2017).  

 

2. Actionable Misrepresentation 

Plaintiff provides “a short and plain statement of the claim” showing her entitlement to 

relief under 17 U.S.C. 512(f) beyond a speculative level. Bell Atl. Corp., 550 U.S. at 555 (2007). 

Plaintiff states that Defendant had knowledge of the boundaries of fair use through prior claims 

against him where fair use was the primary issue and therefore, in this instance, he knowingly 

and materially misrepresented that the publication was fair use when he uploaded the Infringing 

Work providing “no content, commentary, or criticism of the Copyright Work, its contents, or 

Hughes” (Compl. ¶ 21, 36-41, 56-58).   

 

  

II. Conclusion 

 For the foregoing reasons, Plaintiff respectfully requests that plaintiff be denied leave to 

file a motion to dismiss the complaint under Rule 12(b) of the Federal Rules of Civil Procedure.   

 

Respectfully submitted,  

  

         
Kristin Grant 

211 East 43rd Street, 7th Floor 

New York, NY 10017 

T: 212-520-7881 

F: 212-520-7883 

Attorneys for Plaintiff 

 

cc: Wesley Mullen (Via ECF and Email) 
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